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STATE OT NEIll YORK

STATE TN( COM}IISSION

In the Matter of the Petition
of

Sam Goody, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law for
the Years 1974 - 1976.

AITIDAVIT OF }IAIII}IG

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of, age, and that on the
5th day of July, 1984, he served the within notice of Deciiion by certified
mail upon Sam Goody, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid L'rapper addressedi
as fol lows:

Sam Goody, Inc.
46-35 54th Rd.
Maspeth, NY 11378

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
5th day of Ju1y, 1984.

r ster oat
pursuant to Tax section 174



STATE OF ilTEW YORK

STATE TAX CO}'I'ISSION

In the Matter of the Petitio-n
of

Sam Goody, Inc.

for Redetermination of a DeficiCncy or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law
for the Years 1974 - 1976.

A}TIDAVIT OF UAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 yeats-of age, and that on t le
5th_day of-July, 1984, he served the within noti le of Decii i6n by cert i f ied
mail upon Gerald J. Roth, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Gerald J. Roth
Mann, Judd, Landau & Co.
230 Park Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custotdy of the United State; Postal
Service within the State of New York.

- That deponeat further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of July, 7984.

a er  oa
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 5, 1984

San Goody, Inc.
46-35 54rh Rd.
Maepeth, NY 11378

0entlenen:

Please take uotice of the Decision of the State Tax Comissioa encloged
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) t0gO of the Tar f,aw, a proceediag in court to review an
adverse decieion by the State Tax Comirsion may be instituted only under
Article 78 of. the Civil Pract,ice Law and Rules, and nuet be comenced ia the
$uprene Court of the State of New York, Albany Couaty, within 4 nonthe fron the
date of this notice.

Inquirics concerning the conputation of tax due,or refund allowed in accordance
with this decision nay be addressed to:

l{YS l}ept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Caupus
Albauy, llehr York 72227
Phone # (518) 457-2070

Very truly yours,

sTAIt rN( C0l{tfisslo}r

Pet,itioner I s Representative
Gerald J. Roth
Mann, Judd, Landau & Co.
230 Park Ave.
llew York, liY 10017
Taxing Bureaurs Bepreeentative
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STATE TA)( COMMISSION

In the Matter of the Peti.tlon

o f

sAM GOODY, INC.

for Redetermlnatlon of a Deficlency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Years 1974
through L976.

DECISION

Peti t ioner,  Sam Goody, Inc.,  46-35 54th Road, Maspeth, New York 11378'

flLed a petltlon for redetermlnatlon of a defictency or for refuod of corporation

franchise tax under Article 9-A of the Tax Law for the years 1974 through 1976

(F l le  No.  20384) .

A formal hearlng was heLd before WlLllan J. Dean, Hearlng Offlcer, at the

offlces of the State Tax ConmisgLon, Two Worl-d Trade Center, New York, New

York, on October 29, L979 at 1:15 P.M. Pet l t loner appeared before Gerald J.

Roth, Esg. and Stanley Berllnger, CPA, of Mann Judd Landau, GPA's. The Audlt

DLvlslon appeared by Ralph J. Vecchlo, Esq. ( Irwln Levyr Esq.,  of  couneel) .

ISSUE

I{hether the Audic Dlvlslon should have aLlowed a deductl.on taken by

petltloner on its franchise tax reports for the years 1974 through 1976 for

lnterest expense attrlbutable to subsldlary capltal.

FINDINGS OF FACT

1. Petltioner, a domestic corporatlon, flled ttNew York State Corporatlon

Franchise Tax Report Artlcle 9-A, Tax Lawrr forrns for the yeara 1974 through

L976. On each report petltloner deducted interest expcnse attrlbutable to

subsidiary capital.
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2. The Audit Divlsion dlsalLolred interest attrlbutabl-e to subsidlary

capltal as a deduction ln the computatlon of entlre net lncome on the baeis of

sect ion 208.9(b)(6),  Art ic le 9-A of the Tax Law. The method used for deternlnlng

the amount of lndirect Lnterest lraa to nultiply total Lnterest expenae by the

percentage resultlng from dlviding the average falr market value of subsldiary

assets by the average fair market value of total aesets.

3. Durlng the years ln question, petltloner had excl-uded no lncome from

subsldiary capital in computing lts entlre net income.

CONCLUSIONS OF LAW

A. That Tax Law sectlon 208, subdlvlslon 9 furnishes the deflnltion for

and method of computlng entlre net lncome; paragraph (a), subparagraph (l)

thereof provldes that entlre net income shall not lnclude ttlncome, galas and

losses from subsldiary capltal . . . rr .  Paragraph (b) sets forth those excluslons,

deductlons and credlts whLch are not pernitted ln the deternlnatlon of entlre

net lncome and provides, ln pertlnent part:

I'Entlre net lncome shal-l- be determlned without the excluslon' deductlon
or  c red i t  o f :

* * *

(6) ln the discretlon of the tax coffnlsslou, any amount of lntereet
dLrectLy or indirectly and any other anount dlrectLy attrl.butable as
a carrylng charge or otherwlse to subsidlary capltal or to lncone,
gains or losses from subsldlary capltal.rl

The regul.atLon ln force for years prlor to L976 addressed the above two provlel.ons

as fol lows:

rrAfter deter:mtnlng Federal taxable lncome, lt must be adJusted as
fol lows:

* * *
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Deduct from Federal taxable income:

(8) ALl dlvldends, lnterest and galns fron subsldlary capltal...whlcb
were taken Lnto account ln computlng Federal taxable lncome (less, la
the dLecretlon of the State Tax ComnLsslon, any deductlons allowed ln
eomputlng Federal taxable income for (1) lnterest which wae dlrectly
or indlrectly attributable, and (2) any other amounts whlch were
directly attrlbutabLe, as a carrylng charge or otherwlse, to subaldlary
capltaL or to lncome and galne therefrom), but not any other lncoue
f rom subs ld la r les . . . r r .  Former  20  NYCRR 3.11(b) .

The regulatlon effective for taxabl-e years coumenclng on or after January 1,

L976, as amended on August 20, L979, provldes as follows:

rrAdlustments: Items to be added to Federal taxable lncome... (a) In
conputlnf entlre ne lncone must be adJusted
by addlng to l t :

* * *

(7) any anount of interest dlrectly or indlrectly attrlbutable to
eubsldlary capltal or subsldlary income, and any other anount dlrectly
attrlbutable as a carrying charge, or otherwlse' to subsldiary
capital or to lncome, galns or losses from subsldlary capltal' excePt
to the extent such addltions are not requlred by vtrtue of an exerclse
of dlscretlon by the Tax Connisslon;

(8) all Losses from subsidiary capttal- whlch were deducted ln comPutlng
Federal  taxabLe lncome..." .  20 NYCRR 3-2.3.

B. That the Comisslon doee not chooee to exerclse the dlscretLon accorded

to ic under Tax Law sectLon 208.9(b)(6) to allow petltloner a deductlon for the

anount of lnterest indl.rectly attrtbuted to subsidlary capl.tal. The taxpayerrg

exclusion of lncome fron subsLdlary capltal is not e prerequieite to the

dieallowance, in the sane taxable yeat, of the lntereet deductlon. To conclude

otherwlse would allow taxpayers, vla the approprlate tlning of dletrlbutl.oae to

parent corporations from subsldlartes, to avold taxatlon on such dlstrlbutlonsr

whlle at the same time taklng advantage of the lntereet deductlon.



C. That the pet i t lon

DATED: Albany, New York

JUL 0 6 1984

of Sanr

a -

Goody, Inc. is denied.

STATE TAX COMMISSION
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rA-36 (e/76) State of New York -  Department of Taxat ion and Finance
Tax Appealb s'ure'au

REQUEST FOE BETTER ADDRESS

Requeste@)byt\Ppeals bureau T
Room 197 - BlCg. #-9 .:\
Stafe Campus "' \
Afbany, New Yorfi l2t2V

' r f - r . e  9 V , g g L  
\

1o7 - Bldg. #-9 ,tl.
Campus " r"'\

, New YorR I2ZLV

Date of Request

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia I  Secur i ty  Number Date  o f  Pe t i t i on

-#oo-' P.ou-- z/r

4/-3t /ra /l*/

@%f ,,zzr

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

Searched by Sec t i on

Zr/ttr/V4

PER},IANENT RECORD

FoR INSERTION IN TAXPAYER'S FoLDER



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

July 6, 1984

San Goody, Inc.
46-35 54th Rd.
Maspeth, NY 11378

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herer+ith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be insiituted only uoder
Article 78 of the Civil Practice law and Rules r' and must be comented in the
{uprene Court of the State of New york, Albany County, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refuad alloyed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /f9, State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX CO}I}flSSION

Petitioner t s Representative
Gerald J. Roth
Mann, Judd, f,andau & Co.
230 Park Ave.
New York, NY 10017
Taxing Bureaut s Representative
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon

o f

sAM G00DY, rNC.

for RedetermLnatlon of a DefLciency or for
Refund of Corporatlon Franchlse Ta:r under
Artlcle 9-A of the Tax Law for the Years 1974
through L976.

DECISION

Petltloner, Sam Goody, Inc. r 46-35 54th Road, l ' laspeth, New York 11378'

flled a petition for redetermlnatlon of a deflclency or for refund of corporatloa

franchlse tax under Artlcle 9-A of the Tax Law for the years 1974 through 1976

(F i le  No.  20384) .

A fornal hearlng was held before Wllllan J. Dean, llearlng Offlcer, at the

offl.ces of the State Tax Commlgsion, Two World Trade Geater, New York' New

York, on October 29, L979 at.1:15 P.M. Pet i t ioner appeared before GeraLd J.

Roth, Esq. and Stanley Berllnger, CPA, of l{ann Judd Landau, CPA's. The Audlt

Dlvlslon appeared by Ralph J. Vecchlo, Esq. (Irwln Levyr Esq. r of counseL).

ISSUE

I{hether the Audlt Divlslon should have al"Lowed a deductlon taken by

petltioner on lts franchise tax reports for the years 1974 through 1976 for

lnterest expense attrlbutable to subsldiary capltal.

FINDINGS OF FACT

1. Petltloner, a domestlc corporatlon, flled "New York State Corporatlon

Franchlse Tax Report Artlcle 9-A, Tax Lawil forms for the years 1974 through

L976. On each report petlttoner deducted lnterest expense attributable to

subsidlary capital.
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2. The Audlt Divlslon dlsaLLowed lnterest attributable to subsldLary

capital as a deductLon ln the computation of entlre net lncome on the basls of

sect lon 208.9(b)(6),  Art lc le 9-A of the Tax Law. The method used for determlnLng

the anount of indlrect lnterest nas to nultiply total- lnterest expense by the

percentage resultlng from dlvidtng the average fair market value of subeldlary

assets by the average faLr market value of totaL assets.

3. During the years Ln questlon, petltloner had excluded no lncome from

subsldlary capltal ln conputlng its entl.re net lncome.

CONCLUSIONS OF LAI{

A. That Tax Law section 208, subdlvlslon 9 furnlshes the deflnltlon for

and method of computlng entlre net Lncome; paragraph (a), subparagraph (l)

thereof provides that entire net income shall not lnclude tttncomc, galne and

losses from subsldlary capital . . . " .  Paragraph (b) sets forth those exclueions'

deductlons and credlts whlch are not pcrnitted ln the detemlnation of entlre

net lncone and provtdes, in pertlnent part:

rrEntire net income shall be determlned without the excluslon, deductl.on
or  c red l t  o f :

* * : t

(6) ln the dlscretlon of the tax conrmlsslon, any :rmouut of interest
dlrectLy or lndlrectly and any other amount dlrectly attrlbutable as
a carrylng charge or otherwise to subsidlary capital or to lncome'
gains or losses from subsldLary capltal.rl

The regulatlon ln force for years prior to L976 addresseal the above two provlslons

as foLlows:

rrAft,er deterninlng Federal taxabl-e lncome, lt must be adJusted ae
fol lowe:

* * *
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Deduct from Federal taxable lncome:

(8) Alf divi.dends, interest and galns fron subsldlary capttal...whtch
were taken lnto account ln computlng Federal taxable lncome (less, ln
the dlscretlon of the State Ta:c ConnlssLon, any deductions ellowed ln
computlng Federal taxable lncome for (1) lnterest whlch was dlrectly
or lndLrectly attrlbutable, and (2) any other amounts whlch were
dlrectly attrlbutable, as a carrylng charge or otherwlse' to subsldlary
capltal or to income and galns therefrom), but not any other income
f rom subs ld la r les . . . " .  Former  20  NYCRR 3.11(b) .

The regulatlon effectlve for taxable years commenclng on or after January 1,

L976, as amended on August 20, L979, provldes as folLows:

"!d_logtr"rts: ... (a) In
computing entlre net lncome, Federal taxable income must be adJusted
by addlng to 1r:

* * *

(7) any amount of interest dlrectly or lndirectly attrlbutable to
subsidlary capital or subsldiary lncome, and any other amount dlrectly
attrlbutabLe as a carrylng charge, or otherwlse, to subsldlary
capital or to lncone, galns or losses from subsldlary capttal, except
to the extent such addltlons are not requlred by vlrtue of an exerclse
of dlscretlon by the Tax Cornnisslon;

(8) all losses from subsldiary capital whlch were deducted in computlng
FederaL taxabte  lncoue. . . " .  20  NYCRR 3-2 .3 .

B. That the Connnlsslon does aot choose to exerclse the discretlon accorded

to lc under Tax Law aect lon 208.9(b)(6) to al low pet l t loner a deduct lon for the

amount, of lnterest indirectly attributed to subsldlary capltal. The taxpayerts

exclusion of lncome from subsidlary capital ls not a prerequisite to the

dieallowance, ln the same taxable year, of the lnterest deductlon. To conclude

otherwise would aLlow taxpayers, vla the approprlate tLnLng of dlstributions to

parent corporatlons from subsidlaries, to avoid taxation on such distrlbutlons,

whiLe at the same time taklng advantage of the lnterest deductlon.



C. That the pet l t lon

DATED: Albanyr New York

JUL O 6 1984

t ' l r
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Sam Goody, Inc. Ls denled.

STATB TAX COUMISSION

PRESIDE{T


